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Principals and schools have a responsibility to reasonably safeguard their 
students from harm. A legal expert discusses the scope of that duty

UNDER THE law of negligence, school 
principals have a duty of care to take 
reasonable steps to prevent a foreseeable risk 
of injury to students. And if that duty is 
breached, a student may be entitled to legal 
compensation for loss or damage arising from 
the negligent act or omission. 

But how well do principals appreciate the 
extent of that duty of care? 

“I think they do appreciate the concept 
in general terms,” says Alex Kohn, partner, 
education law and dispute resolution at 
Makinson d’Apice Lawyers. “I think it’s 
something that’s ingrained into the school 
system and has been now for the last 10 or 15 
years, maybe a bit longer, and there’s lots of 
in-service training that all the principals get.”

However, Kohn finds that principals are 
sometimes surprised by the circumstances in 
which courts have determined that a duty of 
care exists. 

“There are … a whole range of factual 
situations under which judges find that there 
has been a duty of care and there’s a breach of 
that duty,” he says. 

Beyond the school gates
Kohn emphasises that the duty doesn’t begin 
when the child enters the school’s front gate 
and end when they exit at the end of the day. 

“It’s far broader than that,” he says.
“It definitely extends to sporting activities 

outside the school, even weekend sporting 

activities. It extends to school excursions, 
taking a group of children to, say, PE classes or 
activities held at external facilities. You often 
see situations where part of the PE curriculum 
is to take the children, say, to a rock climbing 
facility on a Wednesday afternoon as part of 
the PE program. All of those situations … only 
arise because the school has organised the 
activity and is supervising and controlling the 
activity, therefore there’s still a duty of care that 
arises in those situations, even though it’s 
outside the school gates.” 

THE BEGINNING 
AND END OF 
RESPONSIBILITY

Handling bullying
Kohn also highlights where issues frequently 
arise with respect to the handling of bullying 
claims.

“The thing I find most with bullying claims is 
that schools and school principals are over-
emphasising whether they’ve got a policy or 
not, whether the policy’s up to date, and whether 
it’s the most cutting-edge policy,” he says. 

“That’s not what principals should be 
concerned about, in the sense that I’m not 
aware of any case relating to bullying where a 
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judge has said that [a] particular school’s 
bullying policy is not up to scratch and 
[they’re] dealing with something that’s 
outdated or which is incompetent or doesn’t 
cover the field. The bullying cases I’ve been 
involved in and those that have gone to court 

through other lawyers … [have] been lost …  
because whatever policy the school had wasn’t 
being implemented properly by the school at 
that particular time.

“What in fact happens is that the clever 
plaintiff ’s lawyers then subpoena the school’s 
policy on bullying and they see what the policy 
says is meant to happen, and then they 
compare it to what actually happened in 
their client’s case and they see … the school … 
haven’t complied with their own policy. So 
that’s where most of these cases come unstuck.”

Kohn continues: “What I’m always telling 
principals is when you get these reports of 
bullying, make sure that your staff go back and 
have a re-read of the policy, because it may 
have been some months or years since they 
last saw it … and take the time to follow it. If 
you follow it, and you do the things that you 
promised you would do under the policy, 
you’re very unlikely to come unstuck – 
certainly not in a legal sense anyway.”

In bullying cases, there’ve been substantial 
awards of damages by the courts. Kohn says he’s 
aware of some exceeding the $800,000 mark. 

“You’re not talking small bikkies by any 
means.”

Knowing your limits
Are there any particularly unappreciated 
liabilities Kohn has identified in his dealings 
with principals?

“The one that seems to surprise them most 

BEFORE AND AFTER SCHOOL: A CASE STUDY

THE BEGINNING 
AND END OF 
RESPONSIBILITY

is when I explain the before-school and after-
school liability situation,” he says.

“They often don’t appreciate that their 
liability doesn’t necessarily end five minutes 
after the bell goes at the end of the day, or 
when teachers are rostered on to playground 

supervision in the morning.”
Kohn cites a case his firm was involved in 

several years ago, in which a child was injured 
on his way home from school.

“It was 20 minutes after the bell sounded 
and 400 metres down the road at a bus stop 
that wasn’t outside the school. It was outside 
another school … The child got injured at that 
other bus stop … and the school was found 
liable for not providing adequate supervision of 
that bus stop,” Kohn explains.

Understanding the duty
Kohn says there’s an abundance of training 
provided for school principals nowadays as to 

According to Alex Kohn, a case several years ago highlighted the liability schools 

and principals may find they have at the beginning and end of the school day.

“A principal … was aware there were lots of working mums in the school 

community and they often needed to drop their child off on the way to work,” Kohn says.

“So the school principal thought he was doing the right thing and decided to open the 

school gates early to allow the mums to drop their children off to school … Despite the fact 

that he knew that a lot of children were coming to school quite early in the morning – at 7:45 

to 8:00 – he only rostered teachers on supervision from … 8:45 or 9:00, quite some time 

after he was aware children were coming onto school grounds.

“A child got seriously injured … before supervision had actually commenced for the day. 

The school was held liable, even though formal supervision hadn’t started at that time, 

because the Court held the school principal had unwittingly created a duty of care by opening 

the school gates earlier, thinking that he was doing the right thing, but unfortunately it 

backfired and resulted in a liability that he didn’t appreciate.”

their legal responsibilities, but it’s hearing real-
life case examples that really brings home to 
many principals the extent of their duty and the 
risks they face. 

“When the Department of Education or 
the Catholic sector call me in to give these 
talks, I don’t talk in terms of theory. I talk in 
terms of illustrating the problem by reference 
to some decided cases, and that gets their 
attention really quick because they obviously 
think to themselves, ‘This is probably a bit 
similar to what I’m doing at my school’ or 
‘This could’ve happened to me last week on a 
school excursion’.”

Kohn is also keen to emphasise that it’s not 
all bad news; that this isn’t an insurmountable 
hurdle that principals can’t possibly overcome.

“The duty of care is not a guarantee against 
harm,” Kohn says. “The duty is only to take 
reasonable steps to prevent a foreseeable risk 
of injury. There’s no court that has said that a 
school guarantees that the child will come 
home unharmed at the end of the school day. 
No one can provide that sort of high standard.

“The emphasis is only ‘reasonable’ rather 
than ‘absolute’.” 

To hear about this topic and learn more about 
your legal obligations, attend the Education 
Law for School Principals Masterclass, proudly 
supported by The Educator. The event will be 
held at The Mercure, Sydney, on 27 October. 
Visit law.educatoronline.com.au for further 
information.

“The thing that I find most with 
bullying claims is that schools and 

school principals are overemphasising 
whether they’ve got a policy or not, whether 
the policy’s up to date and whether it’s the 
most cutting-edge policy” Alex Kohn, Makinson d’Apice Lawyers
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