Administry

Assisting in the administration of your ministry

Scholarship

funds
Establishing and
managing a
scholarship fund

MAKINSON & d'APICE

L AWYERS

Issue 2

February 2009

In this issue...

Scholarship funds .......evveeeieiiiiiiieeeeeeiiee 1
Deductions applicable to priests and ministers.. 4
SUDPOBNAS ... 5
Minimising risk for schools under the
Occupational Health and Safety Act.................. 7
Portable classrooms — changes to State
Environmental Planning Policy .............c.ccc..... 10




Administry

Scholarship funds

ince 1 July 2006 it has been possible

to establish a scholarship fund which

can be endorsed by the Australian
Taxation Office as a Deductible Gift
Recipient (DGR) and can therefore provide
tax deductibility for donations to the fund.

After two and a half years of operation of
scholarship funds, we thought it appropriate
to review the principles around scholarship
funds and provide some practical advice
about their establishment and conduct.

What is a scholarship fund?

A scholarship fund is a fund of money or
other assets established and operating to
provide scholarships, bursaries or prizes to
promote the education of recipients. A
scholarship fund which seeks DGR status
must satisfy requirements under the /ncome
Tax Assessment Act (the Act) and must be
endorsed by the Australian Taxation Office
(ATO).
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To be eligible, a scholarship, bursary or
prize  must meet all of the following
requirements:

B It must be awarded only to Australian
citizens or permanent residents of
Australia.

B It must be open to individuals or groups of
individuals through a region of at least
200,000 people.

B It must promote the recipient’s education
in approved Australian courses. It may
also provide the recipient’s education in
educational institutions overseas by way
of study of a component of an approved
Australian course.

B It must be awarded either on merit or for
reasons of equity (eg financial hardship).

During the two and a half years the scheme
has been in operation, the view of the ATO in
respect of some of these requirements has
been clarified. We set out below some of
these clarifications and offer the following
observations:

(Continued on page 2)
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Scholarship funds

(Continued from page 1)

A scholarship fund does not have
to be established as a separate
entity; however it must have its
own written set of rules and
objects. If a fund is established as
a part of the sponsoring
organisation, then the rules and
objects of the fund can be set out
either as a separate document or
as part of the organisation’s
constitution.  In that case, the
sponsoring  organisation must
also be a charity.

If a scholarship fund is part of the
sponsoring organisation it does
not need a separate Australian
Business Number (ABN).
However, if established as a
separate entity (eg under a
separate trust deed), then it
should apply for a separate ABN.
The scholarship fund will need its
own committee controlled by a
majority of persons with a degree
of responsibility to the
community. Such people are
identified in paragraphs 21 to 23
of taxation ruling TR95/27 /ncome
Tax: Public Funds. If a school
operates a school building fund
as a separate DGR, then it will
need a separate committee for
each of the funds.

In estimating whether a region
has a population of at least
200,000, Australian Bureau of
Statistics Data or another
reasonable basis may be used.
The Australia Bureau of Statistics
website includes population
statistics (www.abs.gov.au).
Scholarships may not be
provided solely for students who
are already enrolled at a particular
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school because the region of
potential recipients is less than
200,000. However, if the region of
potential recipients is at least
200,000 (which may include
students already enrolled as well
as others within the region), then
scholarships or prizes can be
awarded for enrolment at a
particular school.

Approved Australian courses are
pre-school courses, primary
courses, secondary courses and
tertiary courses which are terms
defined (and have the same
meaning) in the GST legislation.
They cover the approved
curriculum and courses at
Australian education institutions
that are approved or recognised
by Australian educational
authorities.

Scholarships may be offered in
relation to a specialised subject
area.

A scholarship fund may pay its
administration costs, which are
incidental to the sole purpose of
the fund, out of the fund.

A scholarship need not be
restricted to tuition costs. It can
also cover incidental costs and, in
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some cases, living expenses,
provided the payments satisfy the
requirement of promoting the
recipient’s education.

A prize for the performance of a
student at a particular school will
not be eligible as it is not open to
people throughout a region of at
least 200,000 people (ie it would
be limited to the students at the
school).

If the fund wishes to impose
performance standards,
scholarships may be terminated if
a scholarship recipient’s grades
are reviewed and fall below a
pre-determined standard.

Practical aspects of
establishing and managing
scholarship funds

To assist those considering the
establishment of scholarship funds
we have set out below some
practical issues which may need to
be addressed:

The constitution, rules or trust
document for the fund need to be
drafted. Special regard needs to
be made in drafting these
documents to ensure that they
will  comply with the ATO’s
requirements and that the
scholarship  fund will therefore
achieve DGR status.
Determine whether the
scholarship fund will operate with
a separate ABN or under the ABN
of the sponsoring organisation. If
a separate ABN, then application
needs to be made to the ATO for
an ABN.

(Continued on page 3)
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Scholarship funds

(Continued from page 2)

After establishment, it is necessary to
apply to the ATO to seek endorsement of
scholarship fund as a DGR and a
charitable fund.

A committee needs to be established

comprising a majority of persons with a

degree of responsibility to the community

as accepted by the ATO in paragraphs 21

to 28 of taxation ruling TR95/27 /ncome

Tax. Public Funds.

A scholarship policy should be

established by the committee addressing

issues such as:

— The duration of scholarships, that is,
will they be for all or part of primary
school only, secondary school only, or
both.

— WIill there be a guarantee to parents
that a scholarship will carry through for
all of the child’s schooling?

— Should scholarships be reviewed?

— What education expenses should be
covered by the fund, eg system fees,
school based fees, school excursions,
essential  school uniforms,  sports
uniform, school bag, text books,
stationery costs etc?

— Should priority be given to applicants
from poorer families? Or for applicants
with higher academic achievement? Or
based upon other criteria?

— What will be the assessment process
for scholarship applications?

— WIill scholarships be open to existing
students as well as potential new
students?

— How will the scholarship process
interact with any hardship policy which
may be in operation?

— Wil siblings of a successful scholarship
applicant be guaranteed a scholarship
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wdapice@makdap.com.au

as well or be subject to separate

application?
A communication and fund raising
strategy should be considered. This could
include workplace giving programs,
approaching alumni, identifying potential
corporate sponsors, fundraising events
(auction, golf day, race day etc),
bequests, establishment of Bpay facilities
etc.
Establish governance arrangements (eg
appointment of auditor, responsibilities of
committee members etc).

These are examples of some of the issues
which  may need to be considered in
establishing and managing scholarship
funds.

Our firm has established a number of
scholarship funds for clients and has
assisted clients not only in the drafting of
documents, but also in establishment of
policies for the operation of scholarship
funds. One of our partners is a committee
member of an established fund.

Should further information be required or
should we be able to assist in any way,
please do not hesitate to contact us.
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Deductions applicable to priests and ministers

his article serves as a

reminder for priests and

ministers of the deductibility
of certain types of expenditure for
their personal tax returns. Most
expenses are paid for by the
congregation or the parish and
therefore the summary below
applies only to expenses that priests
or ministers incur themselves.

deductible

Examples of
expenses

Motor vehicle for work related
travel, including cents per
kilometre payments in excess of
the rates prescribed by the
Australian Taxation Office (ATO).

Cost of ‘tools of trade’, such as
chalices or other ‘communion’

Allan Mortel is a director of Moore Stephens

Sydney Pty Ltd.
+61 2 8236 7700

amortel@moorestephens.com.au

related items. An immediate
deduction is available where the
cost is $300 or less. A
depreciation deduction will be
available if the cost is greater than
$300.

Cost of repairing and/or restoring
‘tools of trade’.

The cost of compulsory uniform,
such as vestments.

Cost of dry-cleaning compulsory
uniform.

Accommodation for work related
travel.

Examples of
deductible expenses

Motor-vehicle for private travel
(such as home to work), including
cents per kilometre payments.
Part-day travel (which does not
require overnight absence from
the priest’s or minister’s ordinary
place of residence).

Meals (not overnight travel
allowance or award overtime
meal allowance).

non-

Substantiation
requirements

Generally, documentation is not
required where total work-related
deductions are less than $300, but
when required such written evidence
must be kept for five (5) years from
the later of the due date or actual
date of lodgement of the return for
the year to which the expenses
relate. However, ‘religious
practitioners’ are not required to
substantiate deductions claimed for
travel allowance and overtime meal
allowance expenses.

James Robson is a manager of Moore
Stephens Sydney Pty Ltd.

+61 2 8236 7700

jrobson@moorestephens.com.au
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ubpoenas are a serious business.
They should not be ignored, thrown
away or used for origami practice.

r'

A Subpoena is a Court order requiring a
person to whom it is addressed to give
evidence before a Court and/or produce
physical evidence, usually in the form of
documents, to the Court. Failure to comply
with a Subpoena may ultimately result in a
warrant being issued for the arrest of the
person to whom the Subpoena was
addressed so that he may be brought before
the Court.

If served with a Subpoena to Produce
Documents, you should collate the
documents which fall within the ambit of
those categories of documents listed in the
Subpoena which are within your possession,
custody or control and produce them to the
Court, along with the Subpoena itself. This
includes documents which others may hold
on your behalf, for example, documents held
by your solicitor or bank in safe custody. It is
prudent to retain copies of the documents
you produce, as it is not unknown for Courts
to misplace in Court original documents. If
the documents you are required to produce
are such that it is difficult or undesirable to
produce the original document to the Court,
you can contact the lawyer who had the
Court issue the Subpoena, and seek his
consent to the production of clear, good
quality photocopies of the documents, rather
than the originals.

Privileged documents

SproenaS Certain documents are subject to privilege

which means that may not have to be
produced to the Court in answer to the
Subpoena, and even if they are produced to
the Court, the Court might not allow the
parties to inspect them. These documents
include those which have been brought into
existence for the purposes of obtaining

(Continued on page 6)
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(Continued from page 5)

confidential legal advice, especially
in relation to contemplated or actual
litigation.

Challenging the scope of a
Subpoena

If a Subpoena requires production of
documents which are not really
relevant to the case before the
Court, then the person subpoenaed
can challenge the Subpoena and
seek to have it set aside — that is, be
excused from producing the
documents. This also applies if the
documents are sought for some
collateral purposes — that is, they are
not really required for the
proceedings before the Court, but
are really sought by the person at
whose request the Subpoena was
issued for some other purpose, for

example, to gain access to
otherwise confidential commercial
information.

Alternatively, if a Subpoena

requires the production of a large
number of documents, only some of
which are relevant to the matter to
be tried before the Court, the Court
may

restrict the scope of the

Subpoena by requiring the person
subpoenaed to produce only some,

but not all, of the documents
subpoenaed.
Sometimes, if documents are

particularly sensitive in nature, but
are not, strictly speaking, privileged
from production, the Court will
nevertheless restrict inspection of
them to a limited class of persons,
for example, the legal
representatives of the parties.

Time for compliance

If you are served with a Subpoena
and, for whatever reason, you are
unable to produce the documents
required by the due date, you should
contact the lawyer at whose request
the Subpoena was issued and seek
an extension of time in which to
produce those documents. Usually
such an extension will be
forthcoming. If it is not, then you
should arrange to be represented
before the Court to seek an
extension of the time allowed for
compliance with the Subpoena.

Reimbursement for
expenses

The person issuing a Subpoena has
an obligation to provide the person
to whom the Subpoena is
addressed with conduct money,
which is to defray the expenses
incurred in producing the
documents to the Court. Generally
speaking, conduct money is a token
amount of $25-$30. However, in

your
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cases where large numbers of
documents are required to be
produced, the person subpoenaed
may seek from the person issuing
the Subpoena confirmation that the
actual expenses incurred in locating,
collating and producing the
documents will be met. In the
absence of such confirmation, the
person subpoenaed may seek an
order from the Court that his
expenses so incurred be met.

Being served with a subpoena is
an event which often excites alarm in
those not experienced in dealing
with them. Such alarm is usually not
warranted and can be assuaged by
obtaining some simple advice from
your lawyer about how best to
comply with it.
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or schools operating in New South

Wales, the Occupational Health and

Safety Act 2000 (the Act) and its
accompanying Regulation comprise some of
the most important and far-reaching laws in
New South Wales over the past few
decades. (If you operate in another State or
Territory, there will be similar provisions in
your Act and Regulations. However, you
should check your local legislation so that
you are appraised of the legal obligations
which apply to you and your organisation.)

The objects of the Act are essentially to
secure and promote the health, safety and
welfare of people at work. Schools are
workplaces  within

Issue 2, February 2009

Many of the obligations under the Act are
obligations of strict liability: in other words, a
school must ensure that certain things are
done; it is not enough that it merely showed
that reasonable care was taken.

For example, section 8(1) of the Act'
states that “An employer must ensure the
health, safety and welfare at work of all the
employees of the employer.”

Similarly, schools must ensure that visitors
(other than employees) are not exposed to
risks to their health or safety arising from the
conduct of their undertaking while they are
on school premises.

The maximum penalties for a breach of
these provisions are severe:

Alex Kohn is a partner of the meaning of the

Makinson & d'Apice with 26 years [N SRS RN [INS in the case of an individual for a first
experience in acting for schools in - EteYeteIRteitlate ERA ST T offence — up to $55,000;

personal injury litigation. schools are in the case of an individual for a
+61 2 9233 9036 considered subsequent offence — up to $82,500;

akohn@makdap.com.au “employers”.

(Continued on page 8)
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(Continued from page 7)
in the case of a corporation for a
first offence — up to $550,000;
in the case of a corporation for a
subsequence offence — up to
$825,000.

It is not widely known that the Act
also imposes obligations on school
staff whilst at work. Section 20(1)? of
the Act provides that an employee
must take reasonable care for the
health and safety of people who are
at the employee’s place of work and
who may be affected by the
employee’s act or omission at work.

It is important to note the different
standard of care required when
compared with the duty owed by an
employer: an employer must ensure
the health, safety and welfare at
work of all of its employees whereas
an employee need only take
reasonable care. This is an important
distinction and results in far less
proceedings for breach than those
against employers.

Section 26° of the Act is an often
overlooked section. Where a school
breaches the Act, its principal,
executive staff and possibly even
education office directors can be
held personally liable if they were in a
position to influence the conduct of
the school which gave rise to the
breach.

There have been a number of
prosecutions already against

.

schools involving breaches of the
Act. These prosecutions have arisen
where someone on the school
premises has suffered a serious
personal injury. So far as we are
aware, none of these prosecutions
as yet has involved a claim against a
school principal, executive staff or
education office director but that
possibility cannot be excluded.
There are a number of steps
which can be taken by schools to
minimise the risk of a WorkCover
prosecution. These steps include:

having in place an OHS
committee as required by the Act;
ensuring that the OHS committee
meets regularly and discusses
relevant issues and takes steps to
minimise the risk of injury;

ensure appropriate safety training
programs are undertaken;

ensure that proper instructions,
training and supervision is
provided;

ensure use of safety glass and, in
appropriate cases, safety
clothing;

1 The equivalent sections in other States and Territories are as follows:
s21 of the Occupational Health and Safety Act 2004 (Vic);
528 of the Workplace Health and Safety Act 1995 (Qld);
s19 of the Occupational Health, Safety and Welfare Act 1986 (SA);
s19 of the Occupational Safety and Health Act 1984 (WA);
s9 of the Workplace Health and Safety Act 1995 (Tas);
s37 of the Occupational Health and Safety Act 1989 (ACT);

s29 of the Work Health Act 1986 (NT).

2 s25 (Vic); s36 (QId); s21 (SA); s20 (WA); s16 (Tas); s40 (ACT); s31 (NT).
3 s144 (Vic); 167 (Qld); s61 (SA); s55 (WA); s53 (Tas); s211 (ACT); s180 (NT).
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ensuring that first aid kits are
complete and well stocked;
checking floor surfaces for
slipperiness or uneven sections;
remove sharp objects and
structures from areas where they
may cause injury;

ensure that workplace policies
include a prohibition on bringing
dangerous items onto work
premises.

Not only must these policies and
systems be in place but they must
also be implemented and properly
supervised.

Risk management is an important
facet of every school’s
undertaking—the significant
penalties under the Act are a
constant reminder of the
consequences of not complying with
the Act.

MAKINSON & d'APICE
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NEW

Legal resources website R
for charities and NFPs

Have we created digital lawyers? Not yet ... but you can now
access the knowledge of our charity practice group online
anytime.

Our new Charity & Not-For-Profit Resources Centre provides
free access to a range of resources, ideas and contacts that
are relevant to those managing not-for-profits. Visit us at ...

www.makdap.com.au/charity_home.cfm
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Environmental

he State
Planning Policy (Infrastructure

2007) (Infrastructure SEPP)
replaced clause 11B of SEPP 4
allowing for portable classrooms to
be erected in certain circumstances
without prior council consent.

Clause 29(3) of the Infrastructure
SEPP which came into effect on
1 January 2008 allowed for:

“Development for the purpose of
a portable one storey classroom
may be carried out by any person
without consent on land on which
a school is located’.

In our opinion, the Infrastructure
SEPP allows for the construction of
more than one portable one-storey
classroom when considered in light
of the previous clause 11B of
SEPP 4, general planning law and
the manner in which SEPP 4 was
administered.

The Infrastructure SEPP allows
not only for the development of a
portable classroom, but in our
opinion also allows for such
structures and amenities as are
reasonably necessary to allow the
classroom to be used for that
purpose.

Schools intending to make use of
these provisions of the Infrastructure
SEPP are required to:

give written notice of the intention
to carry out the development to
the council for the area in which
the land is located (unless the
proponent is that council) and to
the occupiers of adjoining land;
and
take into consideration any
response to the notice that is
received within 21 days after the
notice is given.
Amendments to the Infrastructure
SEPP came into effect on
24 QOctober 2008. The principal
effect of these is as follows:

The portable classrooms must be
located more than five metres
from any property boundary if the
school wishes to proceed with
installation of a portable

classroom without council
consent pursuant to the
Infrastructure SEPP.

There have been significant
extensions to the list of complying
developments for non-
government schools. Clause 31B
now provides that the
construction of alterations or
additions to a library, an
administration building, a
classroom, a lecture theatre, a
laboratory, a trade or
training facility, a
tuckshop, cafeteria,
bookshop, child care
facility to provide for
students and staff (or
both) and a car park can
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in circumstances be complying
development.
Complying development  still
requires development consent.
However the council or an
accredited certifier cannot refuse
to issue a certificate if the
development complies with the
applicable pre-determined
development standards contained
in clause 31B(4) and certain other
requirements prescribed by
regulation.
These provisions should provide
greater assistance to school
authorities in  undertaking certain
infrastructure works.

Bill d’Apice is a partner of
Makinson & d’Apice with 32 years
experience in advising clients on

property and church matters.

+61 2 9233 9013
wdapice@makdap.com.au
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Please feel free to circulate this newsletter to others who may be interested. If you would like to receive future issues of Administry
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